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maile w Nr, Urquhart, until after all he votes weve takin, and 
untik Mu. Kenneth party fund thut they: wrve#the; münbrtey. 
Then; >indetd} Mr. Mackenzie of Highfield — — 

Urquhart's vote, on account of che. miſnomer;: The g 
61 es putting the queſtion to the — oy wok non 

him to give it as his opinion, that Mr. Urquharrs 

2 legal vate 3. and, as this” would reduce 3 — algo of 
ken zie 43 15 2 9113 * 


ly, be gave his caſting-voice in favour 

This produced a good deal ef aHercation ; and, at laſt, bins 
agreed, thut the matter ſhould be determined by a reference tonar. 
y, the two candidates, Mr. Kenneth 
the petitioner, at the fight of the commiſſioners, Agned a lemer 
— whereby — referred the merits of the election to Mr. 
Roſs:of Inverchafley, and Mr. Mackenzie of Belmaduthy; and, in 
order to give the arbiters time to determige the mattor, the com- 
miſſioners adjourned their meeting to the frſt of June thereafter, 
and in the mean” time, authoriſed their cle es ck de ür 


Cullecto. 


In a! few days ator this r eg 56 u G0 
there had been new nomination of comttii ners in eur 
1769, in Which the miſnomer of Mr. Urquhart is corrected 1 
petitioner; being ſatisfied thawthis' made 5 mer its of the electĩon 

by clear in his-favours, and that the arbiters would 24 70 
accordingly, he was at no pains to bring any of his friends to the 
1 bf June, as he reſted ſutisſied, that the rb 
miſſioners would do nothing in contradiction to the ſubmni 2 


and to the ings ar the former meeting, which no'lon 
could be the beef an mm eres omen, come 


x clear majority. | | 188 
* appears, however, that the friends of Mr. Kane age. 


zie had reſolved upon different meafures; for 1 

having been privately formed to meet upon the geh be Jane, dd did 
meet, and it was propoſed by one of his friends, that 
on ſhould be made our in his Favour 3' to chm it. was 
by a commiſſioner then preſent, that it evideatly” ap- 
& pears from the minute of the zoth of April,” where the votes bf 
*<thirty-ſoven.gyentiemen were daken, chat ſeventeen, beides che 
219mg 05 preſes 


* | 
e wt. ae Korn ene 
4,colletdr, hy remainitg elent 
— Mickenuie of Scotshiuen ;: thas as af. 

wu mode t the vote Mr. Ueqthart'of Kinbeachy}' 
homaceανt of a miſnomet in che ef tbe ſeconb of che King,” 
1 vum the act from which i the cemmiffnners. maties were 
4 ahatalan called, the tnerits of the-oleRion were, upenithetday; 
„in preſence} and by the 
„ acferrid tear biters; and 


— all the commiſſi 

es as it now appears y an act 

< thi ninth ef the King, this day produced, that — — 
dick rceſpect to Mr. Urquhart ofKindcachy, but been rectified, 
* and: chat he, at that time (ſuppoſing a miſnomer' were! a 

« ion) had a title in- his perſun, und that 

by omitting to produce the proper nomination; eovid not altes 
Van ect of the legiſlature ; thereforey/it is proteſtad, chat tlie pres: 
23 — either — 2 to Mr. Macherinie of 
« Scotsborn, gentleman w majority; or. chat ch 
do allow — meg 1 e e Hirt 
„The gueſtien, bowever, was put "2 majo - 
rity of voices, ordained and appointed u chm Bon to be, 
— e — Gem the By 
and ue to &0d 
— — — 

14 ve Ser The 
meeting; Themas Mackenzie of Higufeld having berothe berothie ee 
We for the ſaid war 2 eb Gen 
was adviſed - that was” equal} 
Nee ep * in fofar as they preſumed in this 
ſummary manner, and during the dependence of m arbitration; 
on weh the parties relied, to give d judgment at all in the mat 
ter; and unjuſt; in ſo far as they gave judgment in favour · Ur the 
- againſt htm the real ofthe election clear My. 
' arbiters refuſed afterwards 4 determine, 22 the fo preſent 
ation was brought e to Rave 2 

that the foreſaid in day bebe | 
reduced and ſet aide, . it . — — 

that the peritioner was duly elected iat ther dſſiet o — 
ſupply of the county 'eforcſaid; for ats current yen — 5 
in intittied to — i Tecerve. gy 


ES T | 


d 
and that Kenneth Mechanid vght.and 
g-uhe.daidaflce, 


? _ 1endolongents Sherged)i-and.) 
1 -» ſhauld;be:propjlined: and «diſcharged ſrom nein 


e ee dap, eee eee h 
if be has alteady received any part of thera; be:ſhould: be decerage 
and ondained ite pay the ſarae tu the petitionen -i igumndile νjEs - 
The gdefenders called in this action are, Kenneth Magkengie, 
the competing collector, and the nine commiſſioners whe Snαν 

red. in che moſt irregular proceeding upon the firſti of q use, and 

| Colin Mackenzie, writer in Dingwall, their; glerk, alf af>Mhep: 

were called as defenders, in the view of the petitioner's being in- 

demnifiedl at their hands, of the expence e incurred by bim. in Wen- 

(equence of their 4mpraper procedure f Aeg d: ebnet * 

The action having come before the Lord Monboddo, ordinary. 

. the defenders having taken up a conceit, chat their cauſe wonldibe 
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great a Jum might be made therewith, which, accordingly 
this date, was done by the, Lord ordinar r. cnt 17 » 
Againſt this. interlagutor, upon the laſt. of the reclaiming-days, 
+ ai repreſercation was; offered, inſiſting chat action could noc Pro- 
Ceed till the whole. commitſtoners of: ſupply were made parties to 
December 19-48 i and the Lord ordinary ordained chis re to he an- 
ſwered atithe bags, 2+ re iti Hike 
Parties were heard, and the defenders inſiſted 7 their dilato- 
| ry defence; for that the whole commiſſioners of ſupply had a pa- 
of trimonial intereſt, as being ultimately liable to the crown or the 
| v hole cels-of the county; and re ought to have heen call. 
'K TRY ed z or, at leaſt, the commiſſippers, who were preſent upon. the * 
| Zoth of April, and wha had the only power of naming a'colle6t- 
at, and who did elect accordingly; whereas the purſuer had ogly 
called the commiſſianers + preſent at the meeting of the iſt of 
Fr 4b 7 ads to goitioron bigtorobafs 365 ! 
| __ ,1sJt was anſwered for the petitioner, that the only reaſon. of, call- 
| | -ing che commiſſioners on the zoth of April, was to bring chem. in 
or erpenoes on account of their irregular proceedings, and that, 
| dy che dame rule; the defenders: did infiſt upon calling the commiſ- 
| ty 901 19G on 4 ſioners 
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Genese ſppptyf- bey might infit/Fforralling:the whole hankors 
cbs: eoatitys who: were nitimatelyi iliable in the payment [ofthe | 
elbe and therefore it was not n to call any other uhan the { 
pe dümpetitig for the office; . was the method im -dther = 
caſes, although third parties might have an indirect intereſt; ſuch 
 40Wes eaſ6/of competing deacogs for different—incorporiitions, 
- white the court has not found id ubceſſary to call, che individual 
benen of the incorporation; a recent inſtance of which occurred 
ui the enſe of Kinghorn, where your Lordſhips expreſſed ſome de- 
* 0, diſapprobation at the individual members being called, 
and Rill allowed them to be examined-as. witneſſes for the real de- 


noſeing 
the commiſſioners are by law 


ab he has intromitted with the publick money 


pen this debate the Lord — 4 ſu that Jorvary 19, 
* the whole of the commilſhonerss ſupply, who voted fot and 1771. 


4: ered: the defender, Kenneth Mackenzie of Kilcoy, upon be 
„ 3oth of April laſt, were hot called as parties: to this: 4 3 
-*. cherefore diſmiſſes the--pracels, and decerns, reſerving to: the 
-#; purſuer to apply by pernon 
. # without giving in any repreſentation 
Ot this interlocutor the petitioner humbly craves a.review.... He 
zs not} furpriſed that che defendem ſbould have recourſe to every 
dilatory defence; for, ſuppoling the nomination. 1766 Was the an- 
iy rule of determining this queſtign, the petitioner is adviſed that 
Ar. Urqubart of Kinbeachy's volt was a good one, aud ou 
to have been ſuſtained, notwithſtanding the miſnomer. .»Iitfat 
| gentleman had acted as a commillioner far many. ven pa 
Without any objection; and ο²n at the very merting up- 
en the zoth April laſt, be was allowed ta rote in the choice of 
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1161 
Voter, Ae esd 10 do Orambingite ly th 
—— got ab ceſes claiming a caſting vote he 
rng repellingeMr, Urquhart's vote — —8— 
There is ſcarce one of theſe nominations which vo wit cdontaih 
2 he names and deſiguationt ef the pub d p- 
nd but it ĩa enough, i comet de Or +Theanenion f 
ele-fupphy-acts; and the nominations/ contained in then a6a1s 
"6 the prinbipal gentlemen of each county with che 
ruſt of levying the publick land+tax, and of 
duties therein required; and it would be abſurd to go ſo ſtrictiy un 
work, ab te reject a gentleman, otherwiſe qualified, neee chert 
cauſe his name happens to be miſ-ſpelled, or becuuſe he is 
—2 in place of Thomas, when he is ſufficiently denuted by his 
ame and If there had been two Urquharts of 
Kinbeachie, or, if the preſent Kinbeachie had only facceeded finde 
the 1966, t a former laird of the name of James, there mig 
have boen room for the quibble ; but, as matters are circuniſtau- 
ged wich regard to that alen, the A is, with ſubmif- 
fon, Mi ighly 10us., 6 bi St N 
And to pod ehominey beyond a doubt 4s, that the 
error in his name is corrected by the laſt nomination in the 1769. 
It is of. no impprtance, that the clerk was not poſſeſſed of a copy of 
this nomination, and that the names were read from the old :70nn, 
becauſe the new! one was not at band, or purpoſely kept up. It 
was nevertheleſs a good nomination, under which every perſonm con : 
tained in it, and legally qualied, was intitled to act and vote. 
Tbe clerk, by omitting to — nomination, could 
nat alter an act of the legiſlatore : Mr. Urquhart bad the title ĩn 
him; be had as good à right to vote as any man preſent, ande 
accordingly gave his vote in favour of the petitione.. 
The proceedings upon the firſt June were n 
for the commiſſioners then preſent ought never to have taken up- 
on thee to canvaſs: the merits of the election upon the 30th of 
April, ſo dong as the matter was in the hands of the arbitrators; 
and even although there had been no arbitration, the petitioner is 
adviſed, and does contend, that any ſubſequent proceeding to an 
election was: improper and incompetent, for the 3oth of April was 
thediy-appainted by parhament for the choice of a collector ; and 
the cotumiſſioners preſent; to che number of chirey - ſeven having 
79910 given 


patrimenial intereſt io th matter. gught wo 
cauſe, 4 propaſitiau dich in n 
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all- well founded, the petitioa 


_ -of the idea, 
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commiſſioners 
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-office,” the petitioner can never CORCEIve it wo be the idea uf the 
Jaw; That they, in the bang fide: execution af 2 gratuitous office, 
hand be liable for loſſes ariſing fromthe ſailune of the” calieRtor, 
or bis cautiobers, or -other-unforeſci accidents; which human fore- . 
ght could not inveſtigate. Theyraney.no doubt, ſo far an/aeucfable 
for their collectors, that if they ſhould make choc of a collector 
8 » | Piece 
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dt any rate, not the itnmediate cautioners of the collector. The 


de the 
regularſy canvaſſed ; but, in the preſent caſe, when there is no 


the office has accrued to the one pexfon or tothe other, it does 1 
where is the neceſſity, or even the propriety, of bringing the 
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groß ar;culpable nagligeace, in che exoomtion ofriheig du: 


5 ee ee at common law, Wh a im would 
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ſuch blame lies at eh, dor det nee 


0 

cur. where Le unds, either in law op juſtice, whit the 
bine Nee eee — of 
the * e e duly appointed by them, more ihan u 
otber petlons, in the county liable in the pa) ben. i: 
tio If this idea of a eautionary obkgation is ſufficient to: n 
port the Lord ordinary's intertocutor, it is diffcult to, perean 
2 far it will not go. The commiſſioners of ſupply are at 


8 * 


caütioner appointed by them, muſt; in the firſt-place, be liable; 
and they can only be conſidered as atteſtorn to that cautioner. 
Now, the petitioner would aſk, why the atteſtors of the commiſ- 
fioners are not to be called, viz. the whole heritors of the count 
for the cefs muſt undoubtedly be paid, and, failing all thoſe who 
are primarily able, the county itſelf is ſubject to be quartered up- 
on 80 that if ah perſons, however remotely intereſteu in the due 
execution! of the office of the collector, are neceſſary to be made 
parties, in a queſhon, who is legally choſen colleRar, the; roll of 
defenders moſt, indeed, become exceedingly numerous, and, que 
tions of that nature, which muſt naturally occur, will become a 
together inextricable, - s 215 03 eee ee: 


— fubmiſſion, at 
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r your Lordſhips well know, 
Lalldty of the proceedings of the commit 
Sth s the“ divifion of valuations, &c. In all 
cee is '\n&*doubt, that the levying of the 3 | 
cence; und; accordingly; upon fach; 2 {ek 

ets found ufeful to a defender, it has been pled,” thut 
miſſtoners bf ſupply ought to be made N 78 


kun to the petiti ſuch | objedtic == 
wn | oner, ons aye neyer been 
: | | 1 | ps. 93 1 8 1 5 
lncketdd, the Aden (betlelees FI. not argue ebnen 
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this point) for, 1 Lordſhips will have obſerved Moy 
ED vrd ordinary, they, at one > Bu tit in e th 
—— — Parties, ind the fan breath, -: 


ard improp ly concluded | againſt 10 er es, u 
to be coul TO jeep iter tba, 1 . 
> j6d parties in the 8098 of their "xt {10 99905 
10 The er — fotther to obſerve, * 9955 5 8 
n of the” Lo ordinary's Sora 00 1 
mu cde conclußon drawn from it ges much tod . Ag 
* rally diſmiſſes 92 procels ; for, the only ground for. Tang 

the eh Sught it all to be md | parties, is the cop C 
-— fbf" itififts, that Mir. Kenneth Mackenzie ſhould 
be diſpoſſeſſed, 150 the N in the exerciſe of the 5 5 


of Collector; but, in as there is 4 ivate difpar 
twixe che parties, whU0 was duly Aecded 8 to be . 
the emolumeuts of the office, noue of che commilſioners 755 
ary intereſt; and, therefore,” puoad bunt | cctum, i 
cut, why the action ſhould net be allow to proceed 15555 
| hoped, your Loruſhips will have no oH 1 
diſtinction, ms. will be of 4 BP the parties ca 
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1 county 


F. heat Ae. in the county. It is 


| his only 1 for undertaking the office, was, to. have. an op- 
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The defenders nfified. Nie the Lord ordinary noon. free e 

ther top , totally to the iſſue, ſuch as, that the peti- 

tioher Mad 3b chance for a new election, having only prevailed — 
2 of a few commiſſioners, cd the he. col 
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il; a3 that e bad wo,other 

UHlſtord' peace, which. had for many years 

* are highly im Tour Lor U 
e ee 


abſurd to talk of -a private meeting of a few commitſioners elec- 
ting the petitioner, when it was at the parliamentary meeting of 
the, zoth of April, when there was no leſs than 37 preſent, and 
voted, — ng r=; who aids aw to vote for, * petitioner, 
If had not deprived of t opportunity. of doing ſo, 
7 thek not ufing the new act of nomination : and, as tothe 
ners acting an ungracious part, it is aſtoniſhing, the de- 
ers ſhonld have uſed that language, when they know, that 


the 8 of it to a numerous 
the recent calamity of lofing 
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portunity of commumicating 
family of young orphans, who, 

their father, a gentleman of we A 
RN ſtanding i in need of fuch an 
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whole, or any part of the cnn ler 72 4 

voted wpon the 3cth of April ; or, at le that | 

it may proceed fo far, as to determine the IE of. tha , 

+ +1 petitioner, and My. Kenneth Mackenzie, ' as to their rige 

„ 144 + 04ht emoluments of the office; or to in Faw bh, wal 
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